
cellular resale. Sprint's chain of reasoning is sufficient only to show that if one assumes BST will

commit cross-subsidy, one can conclude that BST will commit cross-subsidy.

Some commenters take issue with BellSouth's contention that cross-subsidization of

structurally unseparated resale is virtually impossible due to the fact that BST will buy service at the

same wholesale rates that are available to others. MCI, for example, claims that there is no way to

know what those rates are, or that they are equally available, given that cellular rates are no longer

subject to tariff.8S

The wholesale rates are set by the underlying cellular carrier, not by the reseller, and the

underlying carrier is obligated to provide the same service to others at the same rates as it charges

BST, consistent with that carrier's duty not to discriminate, pursuant to 47 U.S.c. § 202(a). While

MCI is correct that the underlying carrier's rates are not tariffed, that carrier is nevertheless obligated

to make the same rate available to other similarly situated resellers both under § 202(a) and the

Cormnission's cellular resale policies. Any well-infonned cellular reseller will be familiar with the two

facilities-based carriers' rate structures through negotiations for purchase of system capacity. The

number of highly sophisticated, high-volume cellular resellers is increasing rapidly: MCI is now the

nation's largest reseller, and PCS licensees are likely to become major resellers of cellular service.86

There is little likelihood that a facilities-based cellular carrier would even try to implement a

discriminatory wholesale cellular pricing scheme, favoring an affiliated LEC reseller that is subject

8S MCI Comments at 10.

86
Given the high-volume cellular resale that will occur as major companies such as MCI and

PCS licensees such as AT&T and Sprint begin massively reselling cellular service, there is little
danger that there will be "no other significant resale purchasers at the 'wholesale for resale' price"
paid to the cellular licensee by BST, as Sprint suggests (Sprint Comments at 2 n.5).
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to pervasive regulation and oversight at the state and federal level,87 and there is no chance such a

scheme could succeed undetected.88

As the foregoing discussion shows, the opponents of BellSouth's proposal have presented no

grounds for ~y concern that structurally unseparated resale by BST or BPCI is likely to be cross

subsidized. The Commission has repeatedly authorized the joint provisi9n of wireless and wireline

service. 89 If cross-subsidization was in fact likely to occur, surely it would have come to the

Commission's attention by now. Nevertheless, the opponents of the Resale Request can point to no

findings that structurally unseparated LEC wireless services have ever been cross-subsidized. In light

of this fact, there is little or no likelihood that BellSouth's cellular resale will be cross-subsidized.

BellSouth notes that if the underlying carrier is BMI or an affiliate, the contract between BST
and the cellular carrier nmst be in writing and available for Commission inspection; this will facilitate
prompt resolution of charges that the wholesale rate is discriminatory and a vehicle for cross
subsidization. If, on the other hand, the underlying cellular carrier is not a BellSouth affiliate, the
wholesale rate paid by BST provides no opportunity for cross-subsidization of cellular service.

In this connection, BellSouth notes that BMI is the supplier of bulk cellular capacity to MCI
for resale in the BellSouth region.

89 The Commission has authorized GTE and independent telephone companies to provide
cellular and wireline service without structural separation in the MSAs, RSAs, and unserved areas,
it has authorized all LECs to provide PCS without structural separation, and it has authorized all
LECs to provide SMR service without structural separation. See Cellular Communications Systems,
CC Docket 79-318, Memorandum Opinion & Order on Recon., 89 F.C.C.2d 58, 79 (1982); PCS
Second Report and Order, 8 F.C.C.R. at 7751; SMR Eligibility, 10 F.C.C.R. at 6300.
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Dear Mr. KenNrd:

On JIa&ItY 18, J996, Cox Enterprises, IDe., Comcut Carpol'ltion, and AirToucb
ComJllWlie:atioftl, 1Jlc. ("Cox") urpd c.ommencement ofa broad ndemaldns proceedina lookinl
coward the imposition ofIUUCtW'llsep....tion requiremenu on the LocII Exchanae ClI'rier
("LECj provision ofpes and c:eI1u1ar Jer\'iec. Cox swes thai its position is compelled by the
6th Circuit's ruJins in Cinellln., B,II v. FCC, 679 FJd 7S2 (6th Cit. J995). Letter It 2.

Quite simply, Cox is wrona. ne Court ....... BcUSoutb', petition for review
which soupt ,.._/from the cellular IU'UCIW'I1 separation rule, not its continuation aDd imposi.
tion on pes. The 6th Circuit held thai P'm the ConvniJlion's rulinp that (i) imposition ofa
stnIClW'aI sepII'&lion rule on PCS wcuW di......o the public interest and (6) its trutment alPeS
aad cd..l., u eaendIIIy the .... .we. (e.,.• celulvlPCS croa-owaenhip restriction), the
Commiuion's retemioa of the ceUuIIr.,.,.. subsiclilry rule wu llbitnry UId eapriciOUI. 1be
Court FIIIIInded the caM to dial dae fCC could misit ill rulina "promptly." 1bI cowtldded
that "'time is oCtile eaence" ...." radl day &.hal puIeI the RBOCIInI comp«ilivcly injured
by the Nle sivea the oneoina PCS _aioa and buiJd-out process. 1ft Ihort, the Coun found that
the cellular rule had DO ditcemlble bail or I'Wl'OM and dinx:ted the Commiuion to move with
diapaach 10 rm.it it. See, 69 ,.lei AI 767 nul. the COil position that the FCC hold & 1Wl
W'IeJCI'*Iited ndemakinl Propotinl sauetunl separation for PeS and cellular il at oddl with the
Coun'.II'WIdalc.

Ironically, Cox' position is nothina more tIwt a rehab ofpolitiolll rejected in the
just compJeted PeS rulllnlkifta reviewed by the 6th Circuit. III eIIIeIICe. Cox W'pI tha& the FCC
sIaou1d impoIe llIIpII'aie aublicWuy requircme'U on PCS. In the PCS~ Cox' IDCI
C..,.•••• COIIIIMIIta advoc:uin& • PCS IUUClW'l.llepU'Ui0D requiremeat were fiaJly colllid«ed,
Ilona with the JDIIlY c:ommemen aapponina the CommiJlion's propoaI DOt to impo- a
ICNC:IUnI ..aation~. tJItinLIlely. &he FCC eli...... with Cox ud Co.... The
FCC squarely found tha11etUDa loc:a1 achanae carriers provide PCS topcbcr with local phoDl



...,....SI. &be pubJic by praduch. tICOMIIieI of ICOIMtt PlOIIIOtiaa marc rapid IerYice
__P_. )'iUti1ll • widIr .....of..m-.."pilla wireIine telephone atehitecture
bla.-1UitId to winI•• .-vice. S.. S«tIIIIIRfpGn. I FCC Bcd It 775 t. It alao foWld thal its
~ Ibout~Ii....~MN ldequately addI I.td b, ita ceJlu.Iar-PCS c:ro...
owamIIip polici-. Ill. ItCox bItiMd tbeM ftwtiep werel.-uY en'OIleous. it shouJd have
appeUecl tbeFCC', naiDa. It did_ do so. One iDIl itoay. Heox SUCClllU in reopIIIina
stnJCaItI1iipMltiaa 011 • broId bIIIia, it 1riII necellI'iIy IIItIil an IXIfttinIriOD orCox it.lelfand
~ alCNetunl...,..uon would be approprille liveD their eIltreDched position iDthe cable
iaduJIry.

To cblllP positions now, as Cox W'JIIt immeti"tly after the Court's ruling that
the FCC did DOt 10 &r eIIOUp in pUllinS sttueturII MpII'IIion reliefwill create additional
probleml oajudiciall'fM.w. See OJIIc~ O/CDIII. o/UIlit«JCJ.n:ItojChtVt y. FCC, 707 F.2d
1413, 1425 (D.C. Cir. 1913) r'(A]brupt shifts ia poIic:y do COIIIIit\ne dupr Ii... tha1 the
COIIIIIIiaiOllIllly be acdnt inconIi..ndy with itlututory ..-d_") There is no record of
after-cl~facCI t'ollowina the PeS rulemIIdns wbich would IUppOrt a JDljor policy shift.
Cox IIIhnitt that the purpose underlyitJl the ceDWar separate sublidllry rule "'e only to
pauible u..rco-tIdioa and CI'Ot'*subIidiary..... For eamp1e, " Imow ofno cue where
the CommiaioIl hal found GTE, whicb hal no separate sublidilry requirement. &WIty of
intercol'lftflCtioa or cro....btidy abuM by itl LEe. in Cavor orits wireleu o.,...uons. Mo....
over, the FCC bII recently fOUlld that there have beeft no IbuIes ill recent memory in the ~J/v/Qr

.... by lIlY LEe. See, Eligibility101" 1M Spec;alindMoIJi.RiItIJo s.mc~. 10 FCC Red. 6280
(1995). The FCC's burden is fUrther heiptened by the fact tbIt PCS operGOn connected with
LEes have made biUicm don. iJlYestments to win licenJII ill the FCC auc:d0Dl1Dd are spendiDa
more to COnItNct PCS systems. all predicated upon the Commiaiont

• deciIion not to impoM the
extraordinary COltS lIIOCiIted with SUUCCUtII scpll"&1ion. n.eoampIfti_ have IUbs1uti&Ily
relied on the pes ruJiDa. AccordinIPY. to brinS closure to tho ori'" PCS naa.maJdns and the
iDdustry's retiance thereon. the Commission should not entertain Cox' rtlhuh ofitI rejected
stNcturai separation position.

BelJSouth urges the FCC to comply with the Counts maodate by e1iminatina the
ceUular structural separation rule expedjtiOUlly,

Smc.ely.

8eUSouth Corporation
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By' Clwta P. PeatMntuD. Esq.

1133. 21.S~N.W, Suite 900
Wubington, D.C. 20036
(202) 463-1132

cc: Michele Parquhar. Iloom 500%
R.oIIIIind K. AIleD. lloom 520%



CERTIFICATE OF SERVICE

I, Phyllis F. Martin, do hereby certify that I have, on this 3rd day ofOctober,
1996, served by hand delivery, a copy of the foregoing BellSouth Comments in WT 96-162 to
the following:

*

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, DC 20554

The Honorable Susan Ness
Federal Communications Commission
1919 M Street, NW, Room 832
Washington, DC 20554

*Bobby Brown
Federal Communications Commission
Wireless Telecommunications Bureau
2025 M Street, NW, Room 7130
Washington, DC 20554

Rosalind Allen
Federal Communications Commission
Wireless Telecommunications Bureau
2025 M Street, NW, Room 7002
Washington, DC 20554

2 copies

The Honorable James 1. QueUo
Federal Communications Commission
1919 M Street, NW, Room 802
Washington, DC 20554

The Honorable Rachelle B. Chong
Federal Communications Commission
1919 M Street, NW, Room 844
Washington, DC 20554

Michele Farquhar
Federal Communications Commission
Wireless Telecommunications Bureau
2025 M Street, NW, Room 5002
Washington, DC 20554

ITS
2100 M Street, NW
Suite 140
Washington, DC 20037

1Za;J7I~
PhyllisfMartin (


